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American Marine Decking Systems, Inc. 

DIGEST: 

1 .  It is primarily the contracting agency's 
responsibility to determine its niiniinum 
needs, and GAO will not question such a 
determination absent a clear showing that it 
was arbitrary or capricious. Moreover, an 
agency is not precluded from correcting or 
clarifying a solicitation when its minimum 
needs will not be met. 

2. The use of specifications that do not 
adequately describe the government's actual 
neeas generally provides a compelling reason 
for cancellation of a solicitation. 

American Marine Gecking Systems, Inc. protests tne 
rejection of its bid as nonresponsive to invitation for 
bids ( I F & )  No. Nu0244-&4-B-5013, issued by the Naval Supply 
Center, San Diego, California, for replacement of terrazzo 
deck covering. The firm also protests tne Navy's 
suosequent cancellation and resolicitation, arguing that it 
snould receive an award unaer the original IFB. 

we deny the protest. 

The oriyinal IFB, which contemplated a fixed-price, 
indefinite-quantity contract for a base and 2 option years, 
was issued on July 30, 1 9 & 4 .  It requirea unit and extended 
prices on a per-square-foot basis for removal and 
replacement of deck tile, terrazzo, ana rubber matting on 
vessels being repaired in the San Diego area. B i d s  from 
five companies were received and openea on August 29, 
1984.  The iuavy rejected American Marine's bid as 
nonresponsive on grounds that it failed to identify 
properly the qualified products to be provided. After 
determininy that all other bids were also nonresponsive, 
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t h e  Navy c a n c e l e a  t h e  s o l i c i t a t i o n  o n  beptember  1 4 ,  1984, 
a n a  i s s u e d  a r e s o l i c i t a t i o n ,  ho. N00244-85-B-0061, on  
Uecermer 26, luu4. 

T h e  o r i g i n a l  I F B  requi red  t h e  c o n t r a c t o r  to:  

" P r e p a r e  Surfaces ,  I n s t a l l  MIL-D-3134H [ a  
m i l i t a r y  s p e c i f i c a t i o n  for d e c k  c o v e r i n g  
mater ia l s  t h a t  i n c o r p o r a t e s  by r e f e r e n c e  a 
q u a l i f i e d  p r o d u c t  l i s t  (QPL)], Type I ,  Class 
1 or 2 T e r r a z z o  deck c o v e r i n g  as s p e c i f i e d  o n  
i n d i v i d u a l  d e l i v e r y  orders . . . I '  

I n  a d d i t i o n ,  t h e  s o l i c i t a t i o n  r e q u i r e d  t h a t  a l l  work b e  i n  
accord w i t n  c e r t a i n  a p p l i c a b l e  s p e c i f i c a t i o n s  and 
r e f e r e n c e s ,  i n c l u d i n g  h a v a l  S h i p s  (NAVSEA) T e c h n i c a l  
Manual, chapter  b34, Deck C o v e r i n g s ,  c n a n g e s  ( 1 )  t h r o u g h  
( 7 ) .  Change 7 ,  t h e  o n l y  o n e  a t  i s s u e  h e r e ,  a p p r o v e s  
c e r t a i n  a l t e r n a t i v e s  t o  t h e  d e c k  c o v e r i n g  materials l i s tea  
i n  t h e  m i l i t a r y  s p e c i f i c a t i o n .  I t  a l so  d i v i d e s  " t e r r a z z o "  
i n t o  l a t e x - t y p e  and r e s i n - t y p e .  Biaaers were reyuirea t o  
l i s t  t h e  i t e m  name and  t es t  number, i f  known, o f  each 
q u a l i f i e d  y r o a u c t  t o  be supp l i ed .  

k r t e r i c a n  h a r i n e  asserts t h a t  i t s  low D i d  was 
r e s p o n s i v e  s i n c e  i t  offered t o  s u p p l y  t h r e e  d i f f e r e n t  r e s i n  
( c l a s s  2 )  t e r r a z z o s  t h a t ,  a c c o r d i n g  t o  i t s  r e a d i n g  of trie 
QPL and t h e  a l t e r n a t i v e s  l i s t ,  c o u l d  be used  i n t e r c h a n g e -  
a b l y  w i t h  l a tex  ( c l a s s  1 )  t e r r azzo .  T h e  p ro t e s t e r  a l l e g e s  
t h a t  t h e  ivaval S u p p l y  C e n t e r  i t s e l f  h a s  i n d i c a t e d  by place- 
n e n t  oi d e l i v e r y  orders i n  t h e  pas t  t h a t  it o e i i e v e s  t h e  
t w o  t e r r a z z o s  are  e q u i v a l e n t ;  t h a t  t h e  g e n e r i c  term 
" t e r r a z z o "  appears i n  t h e  NAVSEA manual  as t h e  approved  
deck  c o v e r i n g  f o r  d i f f e r e n t  a r eas  of a s h i p ;  t h a t  t h e  
Commanaer of t h e  Naval  Sea Systeiiis Commana, i n  a l e t t e r  
da ted  FeDruary  2 5 ,  1980,  found  no  s i g n i f i c a n t  d i f f e r e n c e s  
between l a t e x  and r e s i n  t e r r a z z o ;  and  t n a t  NEGWlT P r o d u c t  
MIll-T-2U0, a r e s i n  t e r r a z z o  t h a t  American Mar ine  offered, is 
acceptable as a n  a l t e r n a t i v e  t o  any  t y p e  t e r r a z z o  ca l l ed  
f o r  u n d e r  t h e  m i l i t a r y  s p e c i f i c a t i o n .  I n  a d d i t i o n ,  
k i i e r i c a n  Mar ine  asser ts  t h a t  i t  nad no  r e a s o n a b l e  b a s i s  o n  
which t o  b i d  two t y p e s  of t e r r a z z o ,  s i n c e  t h e  s o l i c i t a t i o n  
d i d  n o t  i n c l u d e  separate  estimatea q u a n t i t i e s  t o r  class 1 
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a n a  c lass  2. American Mar ine  c o n c l u a e s  t h a t  i t s  b i d  was 
r e s p o n s i v e  and t h a t  t h e  o r i g i n a l  s o l i c i t a t i o n  t h e r e f o r e  
s n o u l a  n o t  have  Deen c a n c e l e d .  

The  Navy r e s p o n a s  t n a t  t h e  s o l i c i t a t i o n  r e q u i r e d  
b i d d e r s  t o  o f f e r  and  i a e n t i f y  t w o  classes o f  t e r r a z z o - -  
l a t e x  a n a  r e s i n - - a n a  i t  had  a l e g i t i m a t e  r e a s o n  for  
r e q u i r i n g  b o t h .  S i n c e  American Mar ine  f a i l e d  t o  i d e n t i f y  a 
c lass  1 ,  o r  l a t e x ,  t e r r a z z o ,  t h e  Navy asserts t n a t  t h e  b i a  
was n o n r e s p o n s i v e .  havy  f u r t h e r  c o n t e n d s  t h a t  a n y  
ObjeCtlOn to  t h e  l a c K  of precise q u a n t i t i e s  of e a c h  c lass  
o f  t e r r a z z o  is  u n t i m e l y ,  s i n c e  u n d e r  o u r  O f f i c e ' s  B i d  
P ro te s t  P r o c e d u r e s ,  4 C.F.R. 21.2 ( 1 9 & 4 ) ,  any  o b j e c t i o n  
t o  a l l e g e d l y  d e f i c i e n t  s p e c i f i c a t i o n s  m u s t  be raised b e f o r e  
b i a  o y e n i n y .  Because  no r e s p o n s i v e  b i d s  were r e c e i v e d ,  t h e  
Navy c o n t e n d s  t h a t  i t  was o b l i g e d  t o  c a n c e l  t h e  
sol i c i  t a t  i o n .  

I n  t h e  r e s o l i c i t a t i o n ,  as  amended, t h e  Navy 
c l a r i f i e d  i t s  r e q u i r e m e n t s  by s p e c i f i c a l l y  s t a t i n g  t h a t  it 
r e s e r v e a  t h e  r i g h t  to  order,  o n  a case -by-case  bas i s ,  
e i t h e r  t y p e  I ,  c lass  1 ,  o r  t y p e  I, c la s s  2,  t e r r a z z o  deck 
c o v e r  i n y  . 

I t  is  c lear  t h a t  c o n t r a c t i l l y  o f r icers  h a v e  broaa 
a u t h o r i t y  t o  re jec t  a l l  b i d s  and  c a n c e l  a s o l i c i t a t i o n .  
however ,  b e c a u s e  of the a d v e r s e  e f f e c t  c a n c e l l a t i o n  c a n  
have  o n  t h e  c o m p e t i t i v e  b i a d i n g  s y s t e m ,  a c o m p e l l i n g  r e a s o n  
ruust e x i s t  t o  w a r r a n t  c a n c e l l a t i o n  a f t e r  b i a  o p e n i n g .  
Feaeral A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  4 8  C.F.R. S 14.404-1 
( 1 9 8 4 ) ;  E n y i n e e r i n g  R e s e a r c h  I n c . ,  56 Comp. Gen. 364 
(19771 ,  77-1 CPD 11 106. The u s e  of s p e c i f i c a t i o n s  t h a t  do 
not a a e y u a t e l y  aescribe t h e  g o v e r n m e n t ' s  a c t u a l  n e e d s  
g e n e r a l l y  p r o v i d e s  a c o m p e l l i n g  r e a s o n .  - See, e.q., Kings  
P o i n t  k f g .  C o . ,  I n c . ,  8-210757, Sept. 19 ,  1983,  83-2 CPD 
91 342: Tecom, I n c . ,  B-213815.2, Aug. 6 ,  1984,  5 4 - 2  CPLJ 
11 152. 

I n  t h i s  r e g a r d ,  i t  is p r i m a r i l y  t h e  c o n t r a c t i n g  
a g e n c y ' s  r e s p o n s i b i l i t y  t o  d e t e r m i n e  i t s  minimum n e e d s ,  and 
w e  w i l l  n o t  q u e s t i o n  s u c h  a d e t e r m i n a t i o n  a b s e n t  a c lear  
showing t h a t  t h e  d e t e r m i n a t i o n  was a r b i t r a r y  o r  
capricious.  Winandy Greenhouse  CO. , I n c .  , B-2Ut1876, 
J u n e  7 ,  1983,  63-1 CPD 11 615.  An aqency  t h u s  is n o t  
precluded f rom c o r r e c t i n g  or c l a r i f y i n g - a  s o l i c i t a t i o n  when 
i t s  minimum n e e d s  h a v e  n o t  b e e n  m e t .  I t  is t h e  protester 
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who Dears t n e  b u r d e n  or showing t h a t  t n e  a e t e r m i n a t i o n  t o  
c a n c e l  is u n r e a s o n a b l e .  S u r g i c a l  I n s t r u m e n t  Company of 
America, B-211368, Nov. 16,  14b3, 83-2 CPIJ 11 5 8 3 .  

I n  t h i s  case, w e  h a v e  no  b a s i s  t o  Q u e s t i o n  N a v y ' s  
d e t e r m i n a t i o n  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  be r e i s s u e d  w i t n  
c l a r i t i c a t i o n s  t h a t  a s s u r e  t h a t  i t s  n e e a s  w i l l  be met. The 
record i n d i c a t e s  t h a t  t h e  Navy h a s  ue te rminec l  t h r o u g h  
e x p e r i e n c e  t h a t  l a t e x  a n a  r e s i n  t e r r a z z o  are  n o t  a l w a y s  
i n t e r c h a n y e a b l e ;  i t  c o n s i d e r s  l a t e x  t o  be bet ter  s u i t e a  for  
c e r t a i n  a r eas  o t  a s h i p ,  s u c h  as t h e  g a l l e y  o r  mess, a n a  
r e s i n  t o  be be t te r  s u i t e a  t o  o the r  areas ,  s u c h  as where 
cheiiiicals a re  p r e s e n t .  Thus ,  t h e  a y e n c y ' s  d e c i s i o n  t o  
r e q u i r e  t w o  t y p e s  of d e c k  mater ia l  t o  b e  o f f e r e d  a n a  
l a e n t i t i e d  appears n e i t h e r  a r b i t r a r y  n o r  c a p r i c i o u s .  

h t i e t n e r  Amer ican  h a r i n e ' s  b i d  was or was n o t  
r e s p o n s i v e  t o  t h e  o r i g i n a l  s o l i c i t a t i o n  is i r r e l e v a n t ,  
s i n c e  a n  awara u n d e r  it woula  n o t  have  met t h e  Navy ' s  
n e e d s .  We t h e r e f o r e  f i n d  t h e  c a n c e l l a t i o n  proper, and w e  
deny  t h e  p ro tes t .  

i l a r r y  R. Van C l e v e  
G e n e r a l  Counse l  
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